BPF-5288.052 INCIDENT REPORT CDFRM-

MAY 1994
U.S. DEPARTMENT OF JUSTICE FEDERAL BUREAU OF PRISONS

1. Name Of Institution: U.S.P. LEWISBURG

Part I - Incident Report

2. Name Of Inmatc 3. Register Number | 4. Date Of incident 5. Time
Sweeney, James 58827-066 071/22/14 10:00 am
6. Place Of Incident: 7. Assignment 8. Unit
B-bhlock cell 114 Unassg Adami
9. Incident: 203 Threatening another with bodily harm.
11. Lescription Of Incident (Date: 07/08/14 Time: 11:00 am Staff became aware of incident) .

On July 22, 2014 an SIS investigalion concluded the following. On July 8, 2014, the scarch
team conducted a cell search of 1lnmate James Sweeney, #58827-066, the National Leader for
Dead Man Incorporated (DMI). Staff found a 16 page document outlining gang activity and
placing a hit on Perry Roark, #53975-037, one of the founding members of DMI. Inmate Sweeney
was interviewed in regards to the item found in his cell and acknowledged that the document
was his but would not elaborate on the details of the document. It is evident Sweeney has
authored the document in which he outlined a “hit on site” against Perry Roark # 53975-037
and any other individuals that “say they are riding with Rock (Perry Roark).

12. Signature Of Reporting Employee | Date And Time | 13. Name And Title (Printed)
07/22/14
CLJ?O%VﬁZEb 10:15 am SIS Tech A. Hartman
14{./ Infcident Report Delivered To Above Inmate By 15. Date Incident l6.time Incident
Report Delivered Report Delivered
L0 - 1A 7~ 1 130
\ Part Il - Committee Action

T
17. Comments Of inmate To Committee Regarding Above Incident

18. A. It Is The Finding 0f The Committee That You: B The Committee Is Referring

Committed The Following Prohibited Act. The Charge(s) "o The DHO For Further
Hearing.
Did Not Commit A Prohibited Act. c. The Committee Advised The

- Inmate OFf Its Finding And Of The Right
To File An Appeal Within 1Y Calendar
Days.

19. Committee Declision Is Based On The Following Information

0. Committee action and/or recommendalion Lf referred to DHO (Contingent upon DHO finding
inmate committed prohibited act)

21. Date And Time Of Action _ (The UDC Chairman’s Signature Next To
flis Name Certifies Who Sat On The UDC And That The Completed Report Accurately Reflects
The UDC Proceedings.)

Chairman (Typed Name/signature) “Member (Typed Namc) Mcmber (Typed Name)

Record Copy - Central File Record; Copy - DHO; Copy - lnmate After UDC Action; Copy - Inmatc
Within 24 Hours Of Part 1 Preparation

{(This Form May Bc Replicated Via WP) Replaces BP-288(52) Of Jan 88



BP-A0304 DISCIPLINE HEARING OFFICER REPORT corrm
AUG 11

U.S. DEPARTMENT OF JUSTICE FEDERAL BUREAU PRISONS
Institution:| USP, Lewisburg Incident Report Number: 2608026

NAME OF INMATE: SWEENEY, James REG.NO.: 58827066 [onrT:  B-Block

Date of Incigent Report: 07-22-2014 Offense Code: 203

Date of Incident: 07-08-2014

Summary of Charges: Threatening Another with Bodily Harm

I. NOTICE OF CHARGE (S)
A. Advanced written notice of charge (copy of Incident Report) was given to inmate on {date)
07-22~2014 at (time) 11:30 a.m. (by staff member) G. Vargeson
B. The DHO Hearing was held on (date) 08-06-2014 at (time) B8:30 a.m.
C. Thé inmate was advised of the rights before the DHO by (staff member):
A. Cptterall on (date) 07-24-2014 and copy of the advisement of rights form
is atfached.
II. STAF¥ REPRESENTATIVE
A, Inmate waived right to staff representative. Yes XX No
B. Inmate requested staff representative and N/A appeared.

C. Reguested staff representative declined or could not appear but inmate was advised of
option to postpone hearing to obtain another staff representative with the result that:

N/A
D. Stlaff representative N/A was appointed.
E. Staff represenlative statement: N/A

III. PRESENTATION OF EVIDENCE

A. Inmate {admits) XX {denies) the charge(s).

B. Suymmary of inmate statement:

Inmalje Sweeney acknowledged he understood his rights before the DHO and was ready to proceed
with |[the hearing. Inmate Sweeney presented a handwritten document for the DBO to consider
in hils defense. This handwritten statement is approximately three full pages in length, is
titldd “Written Defense for Inmate James Sweeney, 58827-066, in Relation to Incident Report
writden on 7-22-2014, Code Viclation 2037, is undated, and bears inmate Sweeney’s signature
and Federal Bureau of Prisons register number. This handwritten statement is summarized as
follgws. Sweeney states he wishes to have the following documentary cvidence reviewed by
the DHO, which Sweeney states can be found in his “base file” and/or at baltimoresun.com:
(1) “Gangland” documentary on DMI (Dead Man Incorporated), which Sweeney alleges will
subsgantiate local, state, and federal law enforcement and corrections officials are well
awareé of the public animosity between inmates Sweeney and Roark (Perry Roark, #53975-037);
(2) Baltimore Sun news articles that reports inmate Sweeney has denounced inmate Roark as a
member of DMI “for being a snitch” - Sweeney further alleges this article was also used as
documentation to substantiate his placement in the SMU (Special Management Unit}; (3) inmate
Sweeney's written statement to the court for his criminal sentence in the DMI RICO case
whiclh “documents the leadership qualities of DMI/POA (Power Over All}”; (4) Dead Man
Incotporated Guidebook (parts one and two) which Sweeney states includes the organizational
stru¢ture and documents mandatory workouts, physical strength conditioning, weapons
traiming, and other criminal philosophy, as well as functions for each position in the
orgahizational ranking system - Sweeney further alleges this was also used as documentation
to shbstantiate his placement in the SMU (Special Management Unit); and “all other
docutentary evidence in inmate Sweeney's “base file” “that documents everything within the

16 pbqe document found in Sweeney's cell.”

Sweeley continues on page two of the handwritten document, stating that he wishes to request
“Lielitenant Robert Nylen, SIS, USP Beaumont” be called as a witness in this case to “verify
that' all the information within the 16 pages found in Sweeney's cell has been documented by
himself and other institutional investigators at USP Beaumont. Sweeney further states Mx.
Nylen can also verify “that Sweeney would have no need to rewrite all this because it is
well known by DMI/POA members already”. Sweeney alleges that he has “already been
sanctioned institutional and criminally” for the information contained within the 16 pages
found in his cell. Sweeney reiterates the information within the 16 page document was used
to ststantiate his placement in the SMU Program and furthexr contends he has received a life
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Name of Inmate; Rep. No.: Hearing Date:
SWEENEY, James 58827-066 08-06-2014

sentence for the activities documented within the 16 pages. Sweeney contends he did not
commit any new code violatlions, repeat any code violations, or continue gang activities,
Sweeney further contends the document found in his cell is “old notes” he used to write all
the 4forementioned “official documents already on record” mentioned in this handwritten
statement, and to show inmate Roark is no longer a member of DMI because of his past
homogexual acts and supplying information to the Maryland State prison administrators.

Sweeney continues on page three of this handwritten document reiterating his contention that
Mr. Nylen, SIS USP Beaumont can “verify the 16 pages of notes were documented by him and
othex institutional investigators at USP Beaumont, to include the publicly known animosity
between inmates Sweeney and Roark. Sweeney reiterates he did not commit any new prohibited
act, \[nor repeat any prohibited act. Sweeney alleges the 16 page document found in his cell
“is ¢ld” and “are clearly notes due to the marks within it, and not being dated or signed”.
Sweeney contends there is no need for him to rewrite such a document when “all the official
documents are already written and documented by the Bureau of Prisons, state corrections,
and local, state, and federal law enforcement.” Sweeney further contends there is no need
for him to reiterate the animosity between him and Roark, nor does he have to repeat Roark’s
status, as the “Gangland” documentary made it public, as did the news articles written by
the %altimore Sun.

In addition to his handwritten statement, inmate Sweeney presented the following verbal
testimony during the hearing. Inmate Sweeney testified that he is not disputing the
accuracy of Section 11 of the incident report in this case. Upon being presented with a
copy|of the 16 page document which is the subject of Section 11 of the incident report,
attached to the incident report as evidence in this case, Sweeney testified he did, in fact,
author this document. Inmate Sweeney testified he is denying, however, committing any
prohibited act in this case. Sweeney presented verbal testimony, reiterating his
conténtions in his handwritten statement, namely, that the 16 page document discovered in
his ¢ell in its entirety is “old notes” and that the information contained within them is
essentially “common knowledge” among both law enforcement and DMI members, which has
recejved national media attention. Inmate Sweeney made no complaints of procedural errors
during the hearing.

C. Witnesses:
1. The inmate requested witnesses. Yes XX No
2. The folleowing persons were called as witness at this hearing and appeared: N/A

3. A|summary of the testimony of each witness is attached N/A .

4. The following persons requested were not called for the reason(s} given:

At the time he appeared before the UDC, inmate Sweeney requested R. Nylen, “SIS Lieutenant”
USP Beaumont as a witness in this case to present testimony to the effect of “this
information has already been documented and Sweeney was previously given an incident report
for these materials at a previous placement (USP Beaumont)”, Mr. Nylen was not called to
present in-person testimony during the hearing, as he is currently assigned to USP Beaumont,
while the hearing in this case was conducted as a result of an incident occurring at USP
Lewigburg., A written statcment was, however, obtained from Mr. Nylen which was disclosed to
inmate Sweeney during the hearing and considered as evidence in this case. Mr. Nylen stated
he cannot verify that Sweeney authored the document, which is the subject of Section 11 of
the fncident report this case, while he was confined at USP Beaumont.

5. Upavailable witnesses were requested to submit written statements and those statements
received were considered XX - YES .

D. Dbcumentary Evidence: In addition to the Incident Report and Investigation, the DHO
consfidered the following documents:

U.S.iDepartment of Justice Federal Bureau of Prisons Inmate Investigative Report, Case
Number TLEW 14-0054,dated 07-11-2014; Photocopies of the handwritten document, authored by
inmate Sweeney, which is the subject of Section 11 of the incident report in this case;
Witnkss Statement of Nylen; Handwritten statement, authored by inmate Sweeney, presented in
his defense

E. Confidential information was used by DHO in support of his findings, but was not revealed
to the inmate. The confidential information was documented in a separate report. The
conflidential information has been (confidential informants have becn) determined to be

relihble because: N/A

I
|
|
|
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Iv. FINDINGS OF THE DRO

C. No prohibited act was committed:

XX |A. The act was committed as charged.

B. The following act was committed: v D. Expunge according to Inmate
Discipline PS,

V. SPECIFIC EVIDENCE RELIED ON TO SUPPORT FINDINGS (Physical evidence, observations,
written documents, etc.):

The DHO findgls that inmate Sweeney committed the prohibited act of Threatening Bodily Harm, Code
203, This finding is based on the eyewitness written account of the reporting officer, which
indicates on 07-22-2014, an SIS Investigation concluded the following. On 07-08-2014 at
approximately 11:00 a.m., the search team conducted a cell search of inmate SWEENEY, James, #58827-
066, the National Leader for Dead Man Incorporated (DMI). Staff found a 16-page document outlining
gang activity and placing a hit on ROARK, Perry #53975-037, one of the founding members of DMI.
Inmate Sweeley was interviewed in regards to the item found in his cell and acknowledged that the
document was his but would not elaborate on the details of the document. The reporting officer
concluded ipmate Sweeney authored the document in which he outlined a “hit on site” against inmate
Roark and any other individuals that “say they are riding with Rock (Perry Roark)”.

This finding is further based upon the U.S5. Department of Justice Federal Bureau of Prisons Inmate
Investigatiye Report, Case Number LEW 14-0054, dated 07-11-2014, which documents an interview
between inmate Sweeney and the reporting officer conducted on 7-22-2014, at 9:00 AM. The reporting
officer indjcates that Sweeney was interviewed in relation to the 16 page letter found in his cell,
which is the subject of Section 11 of the incident report in this case. Sweeney was asked if he
authored the letter. Sweeney replied “you know that's my handwriting”. Sweeney was then asked if
any word hapg gotten out about the hit on site against inmate Roark. Sweeney replied “no disrespect
but you knol I can't tell you anything else”.

This finding is further based on excerpts from the 16 page document, authored by inmate Sweeney,
which is the subject of Section 11 of the incident report in this case. Each of the excerpts used
to support fhe findings in this case were discussed with inmate Sweeney during the hearing, and the
rationale fpr using each of these excerpts were explained to Sweeney during the hearing. The
document begins "D-Luv: My salutes of true L.L.R.H. (love, loyalty, respect, honor) holding the
triangle high above my head with strength and honor! Communications are an important aspect of the
organizatiopn. Information about what is going cn, who is who, and so forth must be circulated;
communicatign is important for the security and success of the organization. Communication among
those holdibg positions is mandatory - inside prison and within the streets.” The DHO has
concluded this is a salutation, ordinarily associated with the opening of a written communication,
or letter, ﬁntended to be circulated and read by others. The letter continues “even today as I sit
here writinjg this my communications are highly monitored, this is why it's important my
communications with position holders goes unnoticed”. The DHO has determined this statement is
further evidence of the document is, in fact, a written communication intended to be viewed by
others, as ppposed to “old notes”. The document continues on the second page with “Rock (moniker
for inmate Roark, #53975-037) started off by saying I betrayed you by becoming a member of the
Aryan brotherhood, he lied.. anyone that claims I'm no longer “D” shall be dealt with for attempting
to mislead lyou - sanction them with bloodshed!” and “Rock is no longer “D”, he hasn't been for a
while and ‘anyone” that says they are riding with Rock is H.0.S. (hit on sight), no exceptions!”

On page four of the document, the threat against Roark is reiterated "Rock is not only a rat, he's
& homosexual, make sure you uphold and carry out that sanction, as I will! And anyone claiming to
be riding with this homosexual rat is to be dealt with in the same way, they are H.Q.,S5. (hit on
sight), noJexceptions!” Oon page seven of the handwritten document Sweeney states “there will be
clowns, cowards, punks, and pretenders that will claim I am on a power trip flexing my muscle.
That's not|what this is about, however, I will reach out and touch someone, or a few, when and if
necessary. | Idiots and fools have tested my hand before, they're lying in a fools place. The
objective ﬂs to impose order withilin the organirzation as a whole. This will be reestablished
through chdnge and effective leadership.”

On page lUiof his handwritten document are further statements which lend great credibility to the
DHO’s conclusion this is in fact a letter intended to be circulated and read by DMI members, as
opposed toi“old notes” as alleged by inmate Sweeney. Sweeney writes "“with this directive will be
101 pages, read them, study them, copy and pass them on, most important, apply them! The enclosed
structure 1s the official organization structure nationwide, it will be reviewed soon, Right now I
am passing1down the directive that the elders have the state(s) (only until word is received on who

3
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lportant,

r the 16 page document which is the subject of Section 11 of the incident report this

ey denied, however, committing any prohibited act in this case. He presented in his
ree-page handwritten statement, and verbal testimony, in which he alleges he committed
bited acts, and is not engaging in continuing gang activity. Sweeney contends that the
ment discovered in his cell in its entirety is not a letter, rather, is “old notes” and
ormation contained within them is essentially “common knowledge” among both law

and DMI members, which has received national media attention.

5 the greater weight of the evidence in this case to the eyewitness written account of
g officer, the U.S. Department of Justice Federal Bureau of Prisons Inmate
e Report, Case Number LEW 14-0054, dated 07-11-2014, excerpts from the 16 page
thored by inmate Sweeney, which is the subject of Section 11 of the incident report in
s documented in the preceding paragraphs of this section of this report, and the
inmate Sweeney, in which he acknowledged that he did author the 16 page document which
ct of Section 11 of the incident report this case. This evidence indicates on 07-22-
Investigation concluded the following. On 07-08-2014 at approximately 11:00 a.m,, the
conducted a cell search of inmate SWEENEY, James, #58827-066, the National Leader for
orporated (DMI). Staff found a l6-page document outlining gang activity and placing a
Perry #53975-037, one of the founding members of DMI. Inmate Sweeney was interviewed
o the item found in his cell and acknowledged that the document was his but would not
the details of the document. The reporting officer concludes inmate Sweeney authored
in which he outlined a “hit on site” against inmate Roark and any other individuals
ey are riding with Rock {Perry Roark)“”.

considered as evidence in this case the handwritten statement and testimony of inmate
which he alleged he committed no prohibited act in this case and contends that the 16
t discovered in his cell in its entirety is not a letter, rather, is “old notes” and
ormation contained within them is essentially “common knowledge” among both law
and DMI members, which has received national media attention. The DHO gives lesser
evidence than that which the greater weight is given in this case, for the following
rst, the DHO has determined the handwritten document is, in fact, a written
n, or letter, based on multiple statements made throughout the document, as opposed to
related to "“cfficial documents” authored by Sweeney which he further contends are a
blic record, or common knowledge. These statements include: "D-Luv: My salutes of
(love, loyalty, respect, honor) holding the triangle high above my head with strength
Communications are an important aspect of the organization. Information about what is
0 is who, and so forth must be circulated; communication is Important for the security
of the organization. Communication among those holding positions is mandatory inside
ithin the streets.”; “even today as I sit here writing this my communications are
ored, this 1is why it's important my communications with position holders goes
and “with this directive will be 101 pages, read them, study them, copy &nd pass
apply them! The enclosed structure 1is the official organization structure
it will be reviewed soon. Right now I am passing down the directive that the elders
te(s) f(only until word is received on who the supreme commanders are). No exceptions
elders are to contact me as soon as possible. You must be creative with your letters,
it appear you are inside if you are, if you are inside, be sure I can write you back at
ddress, we must open the doors of communication. All are welcome to write, just do not
remember where fools lie” and “Order must be restored and imposed. From the date of
of address, the door to bring someone home within the state of Maryland (inside and in
is closed for the next year - no one should become a member within that year, no
The DHO concedes the written document is undated, and further that it contains
ted to the organizational structure and various philosophies of DMI/POA, however,
his does not detract from the credibility of the determination the document is, in
er intended for circulation among DMI/POA members. Further, the letter contains clear

them

has




BP-A0304 i DISCIPLINE HEARING OFFICER REPORT corrm

AUG 11 ‘
U.S, nEPﬁéTME“N_ LOF JUSTICE FEDERAL BUREAU PRISONS

Name of Inmate: Reg. No.: Hearing Date:
SWEENEY, Jamgs 58827-066 08-06-2014
threats of bpdily harm directed against inmate Roark, and any who claim to follow him. YRock is no

longer "D”, he hasn't been for a while and “anyone” that says they are riding with Rock is H.O.S.
(hit on sight), no exceptions!” and "Rock is not only a rat, he's a homosexual, make sure you
uphold and carry out that sanction, a&s I will! And anyone claiming to be riding with this
homosexual rat is to be dealt with in the same way, they are H.0.S. (hit on sight), no exceptions!”

The DHO concedes that the open animosity between inmates Sweeney and Roark is likely well known
among DMI members, and has been given national media attention. However, there remains a
distinction petween expressing disdain for an individual, and placing a standing order for that
individual ﬂnd any of his associates to be “hit on sight”, which is a clear threat of bodily harm.

Moreover, the DHO has considered Sweeney's contention there is no need for him to rewrite such a
document whgn “all the official documents are already written and documented by the Bureau of
Prisons, stdte corrections, and local, state, and federal law enforcement.” Sweeney further
contends thegre is no need for him tc reiterate the animosity between him and Roark, nor does he
have to repgat Roark’s status, as the “Gangland” documentary made it public, as did the news
articles written by the Baltimore Sun. The DHO has concluded in contrast, however, there is no
need for Swgeney to maintain such documentation, unless he intended to circulate or re-circulate
the information, specifically, the “Hit On Sight” order against Roark and any associates. The DHO
notes, and informed Sweeney during the hearing, just because Sweeney may have expressed his
animosity tgward Roark, or even openly threatened Roark in the past, does not give him license to
continue to |issue threats against Roark and his associates, simply based on Sweeney's contention
this long-standing animosity or prior threats are a matter of record, or common knowledge. Each
time this threat is reissued, or attempted or intended to be reissued constitutes commission of a
new prohibiﬂed act.

!
Finally, thi DHO has considered the statement of inmate Sweeney’s requested witness in this case,

Mr. Nylen. |Mr. Nylen stated, however, he cannot verify that Sweeney authored the document, which
is the subject of Section 11 of the incident report this case, while he was confined at USP
Beaumont, a¢d therefore cannot corroborate Sweeney's claim that the document consists of “old
notes”. !

The greaterfweight of the evidence in this case, therefore, supports the finding inmate Sweeney
committed t$e prohibited act of Threatening Bodily Harm, Code 203.
VI, SANCTiON(S) OR ACTION(S) IMPOSED:

|

CODE: 203 |

i

Disciplinar[ Segregation: 30 days

Loss of Com%issary Privilege: 120 days

Loss of Telephone Privilege: 120 days

Loss of Vishting Privilege: 120 days

VII. REASOF FOR EACH SANCTION OR ACTION TAKEN:
!

Threatening'others with bodily harm in a correctional institution inherently jeopardizes the
security and good order of the institution. The rationale for the sanctions imposed in this case,
therefore, fis to punish the inmate for his misconduct, which is viewed as having an adverse effect
on the security and orderly operation of the institution, as well as to deter future misconduct.
Disciplinary segregation is impogsed as punishment for the misconduct., Loss of commissary,
telephone, and visiting privileges are imposed to demonstrate that engaging in misconduct will
result in the loss of pleasurable privileges while incarcerated.

VIII. APPEAL RIGHTS: XX The inmate has been advised of the findings, specific evidence relied
on, sanction{s)/action(s) and reasons for the action. The inmate has been advised of the right to
appeal this action within 20 calendar days under the Administrative Remedy Procedure. A copy of
this repord has been given to the inmate.

IX., Discipline Hearing Officer O

Printed Na@e (6153 ure Date

B. Chambers, DHO i achf&)fcf.

_——

Delivered to lnmate: _‘M/ﬂw g’}lq,/“}’

Prescribed by P5270 Replaces BP-304(52) of JAN 88
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U.S. Department ol Justice

Regional Administrative Remedy Appeal
Federal Bureau of Prisons
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Type or use ball-pownt pen. 1 attachments are needed. submnt JTour copies. One capy of the completed BP-229¢1 31 includine any attachments must be submitted
with this appeal.
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Part B - RESPONSE

DATE RLGIONAL DIRECTOR
It dissatisfied with this response. you may appeal to the General Counsel. Your appeal must be recerved n the General Counsel™s Office within 30 calendar
davs of the date of this response
ORIGINAL: RETURN TO INMATI: CASE NUMBER:

Part ¢ - RECEIPT

CASE NUMBER:
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LAST NAMEL FIRST. MIDDLE INUTIATLL RECGL NO. UNIT INSTITUTION
SUBJECY )
AT SIGNATURE.RECIPIENT OF REGIONAL APPEAL
@ BP-230(13)
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AHINE 2002
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GARY ZLOTORZYNSKI, Plaintiff, v. BRUCE BOZMAN, et al., Defendants.
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF MARYLAND
2011 U.S. Dist. LEXIS 124925
CIVIL ACTION NO. DKC-10-2120
October 27, 2011, Decided
October 27, 2011, Filed

Counsel Gary Zlotorzynski, Plaintiff, Pro se, Ferndale, MD.
For Bruce Bozman, Case Manager, Defendant: Rex Schultz
Gordon, Maryland Office of the Attorney General, Baltimore, MD.
For Kathleen S. Green, Warden, Defendant: Rex Schultz
Gordon, LEAD ATTORNEY, Maryland Office of the Attorney General, Baitimore, MD.
Judges: DEBORAH K. CHASANOW, United States District Judge.

Opinion

Opinion by: DEBORAH K. CHASANOW

Opinion

MEMORANDUM OPINION

Pending is the motion of Defendants Bruce Bozman and Kathleen Green to Dismiss or for Summary
Judgment. ECF No. 18. Plaintiff has not responded. 1 Upon review of papers and exhibits filed, the
court finds an oral hearing in this matter unnecessary. See Local Rule 105.6 (D. Md. 2011).

Background

Plaintiff alleges that in July of 2009, while incarcerated at the Eastern Correctional Institution ("ECI"),
his throat was cut with a razor by another inmate. He states that Case Manager Bozman was aware
there was a hit on Plaintiff as Bozman had heard recorded telephone conversations between an
inmate and "someone on the outside.” Plaintiff states that Bozman did nothing with this information.
He states that after the attack, Bozman advised Plaintiff he was safe, removed Plaintiff from
administrative segregation, and returned Plaintiff to the same housing unit. Plaintiff states he was
assaulted again on August 18, 2009. He claims he was then transferred to a Hagerstown facility with
the inmate that attacked him. He states that while in Hagerstown he was hit with a "lock in a sock."
ECF No. 1.

Standard of Review
Under revised Fed. R. Civ. P. 56(a):

A party may move for summary judgment, identifying each claim or defense-or the part of each
claim or defense-on which summary judgment is sought. The court shall grant summary
judgment if the movant shows that there is no genuine dispute as to any material fact and the
movant is entitled to judgment as a matter of law. The court should state on the record the
reasons for granting or denying the motion.

lydcases 1
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Summary judgment is appropriate under Rule 56(c) of the Federal Rules of Civil Procedure when
there is no genuine issue as to any material fact, and the moving party is plainly entitled to judgment
in its favor as a matter of law. In Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S. Ct. 2505,
91 L. Ed. 2d 202 (1986) the Supreme Court explained that in considering a motion for summary
judgment, the "judge’s function is not himself to weigh the evidence and determine the truth of the
matter but to determine whether there is a genuine issue for trial." A dispute about a material fact is
genuine "if the evidence is such that a reasonable jury could return a verdict for the nonmoving
party.” ld. at 248. Thus, "the judge must ask himself not whether he thinks the evidence unmistakably
favors one side or the other but whether a fair-minded jury could return a verdict for the [nonmoving
party] on the evidence presented." /d. at 252.

The moving party bears the burden of showing that there is no genuine issue as to any material fact.
No genuine issue of material fact exists if the nonmoving party fails to make a sufficient showing on
an essential element of his or her case as to which he or she would have the burden of proof. See
Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). Therefore,
on those issues on which the nonmoving party has the burden of proof, it is his or her responsibility
to confront the summary judgment motion with an affidavit or other similar evidence showing that
there is a genuine issue for trial.

In undertaking this inquiry, a court must view the facts and the reasonable inferences drawn
therefrom "in a light most favorable to the party opposing the motion." Matsushita Elec. Indus. Co.
Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986) (quoting
United States v. Diebold, inc., 369 U.S. 654, 655, 82 S. Ct. 993, 8 L. Ed. 2d 176 (1962)); see also
E.E.O.C. v. Navy Federal Credit Union, 424 F.3d 397, 405 (4th Cir. 2005). The mere existence of a
"scintilla” of evidence in support of the non-moving party's case is not sufficient to preclude an order
granting summary judgment. See Anderson, 477 U.S. at 252.

This court has previously held that a "party cannot create a genuine dispute of material fact through
mere speculation or compilation of inferences." Shin v. Shalala, 166 F.Supp.2d 373, 375 (D. Md.
2001) (citation omitted). Indeed, the court has an affirmative obligation to prevent factually
unsupported claims and defenses from going to trial. See Drewitt v. Pratt, 999 F.2d 774, 778-79 (4th
Cir. 1993) (quoting Felty v. Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th Cir. 1987)).

Discussion
A. Exhaustion

The court must first examine Defendants' assertion that Plaintiff's case should be dismissed in its
entirety due to Plaintiff's failure to exhaust available administrative remedies. The Prison Litigation
Reform Act ["PLRA"] generally requires a prisoner plaintiff to exhaust administrative remedies before
filing suit in federal court. Title 42 U.S.C. § 1997e(a) provides that "[n]o action shall be brought with
respect to prison conditions under ' 1983 of this titie, or any other Federal law by a prisoner confined
in any jail, prison, or other correctional faciity unti} such administrative remedies as are available are
exhausted.” The Supreme Court has interpreted the language of this provision broadly, holding that
the phrase "prison conditions" encompasses "all inmate suits about prison life, whether they involve
general circumstances or particular episodes, and whether they allege excessive force or some other
wrong.” Porter v. Nussle, 534 U.S. 516, 532, 122 S. Ct. 983, 152 L. Ed. 2d 12 (2002). Thus, the
exhaustion provision plainly extends to Plaintiff's allegations. His complaint must be dismissed,
unless he can show that he has satisfied the administrative exhaustion requirement under the PLRA
or that defendants have forfeited their right to raise non-exhaustion as a defense. See Chase v.
Peay, 286 F.Supp.2d 523, 528 (D. Md. 2003).
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The PLRA's exhaustion requirement is designed so that prisoners pursue administrative grievances
until they receive a final denial of the claims, appealing through all available stages in the
administrative process. Chase, 286 F.Supp.2d at 530; Gibbs v. Bureau of Prisons, 986 F.Supp. 941,
943-44 (D. Md. 1997) (dismissing a federal prisoner's lawsuit for failure to exhaust, where plaintiff did
not appeal his administrative claim through all four stages of the BOP's grievance process); Booth v.
Churner, 532 U.S. 731, 735, 121 S. Ct. 1819, 149 L. Ed. 2d 958 (2001) (affirming dismissal of
prisoner's claim for failure to exhaust where he "never sought intermediate or full administrative
review after prison authority denied relief"); Thomas v. Woolum, 337 F.3d 720, 726 (6th Cir. 2003)
(noting that a prisoner must appeal administrative rulings "to the highest possible administrative
level"); Pozo v. McCaughtry, 286 F.3d 1022, 1024 (7th Cir. 2002) (prisoner must follow all
administrative steps to meet the exhaustion requirement, but need not seek judicial review).

In Maryland, filing a request for administrative remedy with the Warden of the prison in which one is
incarcerated is the first of three steps in the Administrative Remedy Procedure ("ARP") process
provided by the Division of Correction to its prisoners. If this request is denied, the prisoner has ten
calendar days to file an appeal with the Commissioner of Correction. If this appeal is denied, the
prisoner has thirty days in which to file an appeal to the Executive Director of the Inmate Grievance
Office ("IGO"). See Md. Code Ann. Corr. Serv. §§ 10-206, 10-210; Md. Regs. Code title 12 §
07.01.03.

The facts regarding Plaintiff's efforts to exhaust his administrative remedies are not in dispute.
Plaintiff submitted several administrative remedy requests during his incarceration at ECl. ECF No.
18, Ex. D. On November 10, 2009, Plaintiff submitted three ARPs regarding an assault. The first,
ECI 6202-09, stated he was having vision problems as a result of being cut by another inmate. He
stated he put slips in to be seen by medical but he did not receive a response. The ARP was later
withdrawn. /d., p. 15-16. The second, ECI 6203-09, requested he be placed on protective custody
due to threats against him by gang members. He stated he had already been "hit" twice and asked to
see Bozman. The ARP was dismissed as it was deemed to concern a case management decision
which are not subject to the ARP process. Plaintiff did not appeal this determination. /d., p. 17. The
third, ECI-6204-09, requested he be able to speak with someone about pressing charges against the
inmate that assaulted him. This ARP was dismissed as the relief requested could not be obtained
through the ARP process. /d., p. 18.

Defendants maintain that Plaintiff's failure to appeal the dismissal of his ARP regarding his desire to
be placed on protective custody should result in the dismissal of his case. The court disagrees.
Plaintiff was advised that the subject matter of his complaint could not be addressed through the
ARP process. Booth requires exhaustion of administrative remedies even if the relief requested is
not available but only when there is the possibility of some relief for the action complained of. Booth,
532 U.S. 731, 738-9, 121 S. Ct. 1819, 149 L. Ed. 2d 958. Here, Plaintiff was advised that no relief
was available through the administrative process for case management decisions.

B. Respondeat Superior

As a fundamental element of § 1983 liability, Plaintiff must show that the named Defendants were
involved in the alleged deprivation of his constitutional rights. It is well established that the doctrine
of respondeat superior does not apply in § 1983 claims. See Love-Lane v. Martin, 355 F.3d 766, 782
(4th Cir.2004) (no respondeat superior liability under § 1983); see also Trulock v. Freeh, 275 F.3d
391, 402 (4th Cir. 2001). Liability of supervisory officials "is not based on ordinary principles of
respondeat superior, but rather is premised on 'a recognition that supervisory indifference or tacit
authorization of subordinates' misconduct may be a causative factor in the constitutional injuries they
inflict on those committed to their care.' " Baynard v. Malone, 268 F.3d 228, 235 (4th Cir.2001), citing
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Slakan v. Porter, 737 F.2d 368, 372 (4th Cir.1984). Supervisory liability under § 1983 must be
supported with evidence that: (1) the supervisor had actual or constructive knowledge that his
subordinate was engaged in conduct that posed a pervasive and unreasonable risk of constitutional
injury to citizens like the plaintiff; (2) the supervisor's response to the knowledge was so inadequate
as to show deliberate indifference to or tacit authorization of the alleged offensive practices; and (3)
there was an affirmative causal link between the supervisor's inaction and the particular
constitutional injury suffered by the plaintiff. See Shaw v. Stroud, 13 F.3d 791, 799 (4th Cir. 1994).

Plaintiff has pointed to no action or inaction on the part of Warden Green that resulted in a
constitutional injury. In fact, Plaintiff has merely named the Warden in the caption of his complaint
and provided no facts linking Warden Green to the actions that comprise his claim. Warden Green is
entitled to dismissal from suit.

C. Failure to Protect

Plaintiff alleges that Bozman was deliberately indifferent in failing to provide adequate security to
protect him and as such his right to be free from cruel and unusual punishment has been violated.
The Eighth Amendment recognizes this right. See Belcher v. Oliver, 898 F.2d 32, 34 (4th Cir. 1990).

As noted by the Supreme Court in Farmer v. Brennan, 511 U.S. 825, 114 S. Ct. 1970, 128 L. Ed. 2d
811 (1994).

Prison officials have a duty . . . to protect prisoners from violence at the hands of other prisoners.
Having incarcerated persons with demonstrated proclivities for antisocial criminal, and often
violent, conduct, having stripped them of virtually every means of self-protection and foreclosed
their access to outside aid, the government and its officials are not free to let the state of nature
take its course. Prison conditions may be restrictive and even harsh, but gratuitously allowing the
beating or rape of one prisoner by another serves no legitimate penological objective any more
than it squares with evolving standards of decency. Being violently assaulted in prison is simply
not part of the penalty that criminal offenders pay for their offenses against society./d. at 833
(internal quotations and citations omitted). In a failure to protect claim, a prisoner must show,
first, that the harm he suffered was objectively serious, and second, that prison officials acted
with deliberate indifference. /d. at 834.

Defendant Bozman avers that he is a case management specialist assigned to ECI. His caseload
includes inmates on administrative and disciplinary segregation and he works closely with the ECI
Intelligence Unit to manage members of security threat groups. Bozman states that he was well
acquainted with Plaintiff while Plaintiff was incarcerated at ECI. Plaintiff was, at one time, a
high-ranking member of Dead Men Incorporated (DMI) and his nickname was Lucky. ECF 18, Ex. A.

In early 2009, intelligence units throughout the Division of Corrections were paying special attention
to DMI. It was believed that April 13, 2009, would hold special significance to DMI as the number in
that date corresponded to the order of the letters of DMI in the alphabet. Rumors circulated that DMI
leaders planned to mark the date by assaulting a number of DMI members due to suspected
transgressions against the group. Bozman learned that Plaintiff might be among those likely to be
assaulted. /d.

In late March, Bozman met with the founder and leader of DMI, inmate Perry Roark. Bozman, a
23-year veteran of the DOC, knew Roark for many years and had developed a good rapport with him
as Roark had assisted in straightening out many problems. At the time of the meeting, Bozman
reports, there was disharmony within DMI. Plaintiff "was not in good graces with some DMI leaders
because he often shared inside information about threat group activity with ECI's administration to
curry favor for himself and other select members of DML." /d. Roark assured Bozman that Plaintiff
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was not an intended target of an assault, another inmate also nicknamed "Lucky" was the intended
target, and Plaintiff was not in any danger. /d.

At the time of Bozman's interview with Roark, Plaintiff was not housed at ECI. He returned to ECI on
April 2, 2009, and was placed in disciplinary segregation. In early April, 2009, Bozman met with
Plaintiff and relayed to him the conversation Bozman had with Roark. Plaintiff stated that he was
happy and wanted to stay at ECI, returning to general population when his segregation time ended.
On April 16, 2009, Plaintiff was returned to general population and removed from Bozman's case
load. /d.

On an unspecified date, ECI intelligence received information that Plaintiff and two other inmates
were targeted by DMI. Plaintiff and the other inmates were placed on administrative segregation for
their safety on April 29, 2009. Bozman again met with Roark regarding the threats against Plaintiff.
Bozman advised Roark that information given to Roark regarding Plaintiff was mistaken-acts
attributed to Plaintiff could not have been done by him as he was not housed at ECI at the time of
the alleged "transgressions." It appeared to Bozman that lies were being told about Plaintiff because
of a power struggle within DMI. Roark advised Bozman that the "hit" was removed but Plaintiff and
the other two inmates should sever their ties with DMI to guarantee against future assault. Bozman
again met with Plaintiff and advised him that Roark said Plaintiff should end his affiliation with DMI.
Plaintiff said he would cut his ties with DMI and reiterated he wanted to stay at ECI in general
population. Other DMI leaders at ECI| were interviewed and advised as to what Roark had said
regarding the hit on Plaintiff. They all indicated they understood and would abide by Roark's
directives. Bozman avers that based on this activity, he believed Plaintiff was not in danger of
assault by DMI members. /d.

On May 7, 2009, Plaintiff was returned to general population and removed from Plaintiff's case load.
Thereafter, Bozman saw Plaintiff on the compound and spoke with him on a number of occasions.
Plaintiff reported that everything was fine and did not indicate any concerns regarding his safety. /d.

On August 19, 2009, Plaintiff was sent to the ASOA area because of a claimed assault on him by a
DMI member. At an unknown time Plaintiff suffered a small cut on his neck which left a scar. This
incident had not been reported to correctional officials. 2 When Bozman interviewed Plaintiff he
asked Plaintiff if he had been "hanging out" with DMI. Bozman inferred from Plaintiff's responses that
he had either been "hanging out" with DMI or attempting to rejoin the group by exchanging
correspondence with DMI leaders. Bozman offered to place Plaintiff in administrative segregation for
his safety or to transfer him to another institution. Plaintiff replied that he wished to return to general
population at ECI, he had a good relationship with his cellmate, he did not fear for his safety, and he
was trying to work out his differences with DMI. Bozman advised Plaintiff not to affiliate with DMI
unless he had worked out his differences. Bozman believed, based on his experience, that the minor
nature of the cut on Plaintiff's neck indicated that the assailant intended to "send a message" to
Plaintiff rather than seriously harm him. Plaintiff was returned to general population and removed
from Bozman's caseload on August 20, 2009. /d.

On October 18, 2009, Plaintiff was assaulted by a DMI member. He was placed on administrative
segregation and returned to Bozman's caseload. Plaintiff was placed in the disciplinary segregation
unit because Bozman felt Plaintiff could be more safely housed there, as other inmates affiliated with
DMI were housed on the administrative segregation unit. Bozman received information that Plaintiff
had continued to associate with DMI despite warnings given to him by Bozman. Bozman met with
Plaintiff and told him that despite his desire to remain at EC| he would be transferred for his safety.
Id.

In November, 2009, Plaintiff requested he be moved to the administrative segregation unit or
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released to general population. Bozman deemed it unsafe to return Plaintiff to general population.
He was transferred to the administrative segregation unit, pending transfer, after Bozman determined
there were no longer DMI inmates/enemies of Plaintiff housed in the unit. He was later transferred
from ECI. Bozman had no role in the actual transfer of Plaintiff or the selection of Plaintiff's new
facility. /d.

Assuming, arguendo, that Plaintiff's injuries from the assault were held to satisfy the first prong of the
Farmer test, the second element is more problematic.

Deliberate indifference in the context of a failure to protect claim means that defendant "knows of
and disregards an excessive risk to inmate health or safety; the official must both be aware of facts
from which the inference could be drawn that a substantial risk of serious harm exists, and he must
also draw the inference." Farmer, 511 U.S. at 837. Unless a prison official actually makes this
inference, he does not act with deliberate indifference, even where his actions violate prison
regulations or can be described as stupid or lazy. Rich v. Bruce, 129 F.3d 336, 339-40 (4th Cir.
1997); see also Lewis v. Richards, 107 F.3d 549, 553 (7th Cir. 1997) ("[T]he fact that an inmate
sought and was denied protective custody is not dispositive of the fact that prison officials were
therefore deliberately indifferent to his safety.").

After Bozman twice became aware that Plaintiff was the possible subject of a DMI assault he
contacted the leader of DMI and was assured that the assault was not planned for Plaintiff. Bozman
then relayed all that he knew about the threats and assurances to Plaintiff. Plaintiff repeatedly voiced
his belief that he could be safely housed in general population and his desire to stay at ECI, despite
Bozman's offer to move him. There is no record that Plaintiff was assaulted in July as he alleges.
There is no SIR or medical record to support his claim. Even after he reported the attack to Bozman,
in August, 2009, he stated that he believed he could safely be housed at ECI in general population.
After Plaintiff was attacked in October, 2009, he was removed from general population and
ultimately transferred from ECI. The evidence demonstrates that against advice, Plaintiff engaged in
activity which endangered his safety, i.e. failing to sever all ties with DMI. The evidence further
demonstrates that at all times Bozman acted in concert with Plaintiff to evaluate the threat against
Plaintiff and take what at the time appeared to be necessary precautions. Bozman believed, based
on his experience, interview with DMI leadership, and Plaintiff's own representations that he could be
safely housed in general population. That Plaintiff and Bozman were wrong in this decision does not
mean that Bozman was deliberately indifferent to Plaintiff's safety. As noted, a prison official is
deliberately indifferent when he possesses actual, subjective knowledge of an excessive risk of harm
to the prisoner's safety and disregards it. Farmer, 511 U.S. at 837-39. There is simply no evidence
before the court that Defendants were deliberately indifferent to Plaintiff's safety.

Plaintiff, the non-moving party, must establish the existence of a genuine issue of material fact by
presenting evidence on which a fact-finder could reasonably find in his favor. Plaintiff has failed to
submit evidence to support his claim, or to put the material fact of this case-the failure to protect-in
dispute. See generally Gray v. Spillman, 925 F.2d 90 (4th Cir. 1991). Although the non-moving party
may rely upon a verified complaint when allegations therein are based on personal knowledge, see
Williams v. Griffin, 952 F.2d 820, 823 (4th Cir. 1991), Plaintiff's complaint is not verified. Accordingly,
Defendants' unopposed Motion for Summary Judgment shall be granted.

Conclusion

For the aforementioned reasons, Defendants' Motion, construed as a motion for summary judgment,
shall be granted. A separate Order follows.

Date: October 27, 2011
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